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[Southern District of New-York.] 
IN EQUITY. 
SrepHen R. Parxuurst v. IsraeL Kinsman anp James W. Hate. 
PATENT CASE. 


INJUNCTION—-SUPPLEMENTAL BILL—PARTIES. 


Tuis patent case having been greatly litigated, and presenting 
several important questions, we have been induced to collect and re- 
ort the various decisions under it. 

On the 5th of April, 1847, a motion was made before both judges of 
the court for an injunction. The motion was supported by bill and 
affidavits, and opposed by affidavits. The case was heard at inter- 
vals, on the 5th April, June 19, and June 28, and was argued by 


Gifford and S. P. Staples, for the complainant; and by 
D. C. Barnard, for the defendant. 


July 1, 1847. The court decided the following points : 

Tue Court find upon the bill and proofs in this case— 

1. That the burring machines constructed and sold by the defend- 
ant Kinsman, are, in principle and mode of operation, the same 
substantially as the machine described in the plaintiffs specification, 
filed July 29, 1844, and secured to him by his patent of May 1, 
1845. 

2. That the arrangement of plates or rings, with their teeth, and 
with paste-board packing, upon a cylinder, as described in the 
plaintiff's patent, and used by him, was an original invention and 
discovery of the plaintiff, but the same was invented and constructed 
by Charles G. Sargeant, of Lowell, Massachusetts, prior to the in- 
vention and discovery ofthe plaintiff. 

3. But it is furthermore found by the court, that the invention and 
discovery of said Sargeant was not publicly known, or in use ; nor had 
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the same come to the knowledge of the complainant prior to his 
discovery and invention, and filing his specification as aforesaid. 

4. It is found by the court, that the agreement of February 9, 1846, 
between the complainant and the said Kinsman, was made and 
entered into by Kinsman with full notice and knowledge of the facts 
aforesaid, and is valid and obligatory upon him; and that the com- 
plainant is entitled thereupon in this action to the discovery and 
account prayed by the bill; and also, to enjoin the said Kinsman 
from further making and vending the said machine, in violation of 
said agreement. 

Wherefore it is ordered and decreed by the court, that an injunc- 
tion issue against the said Israel Kinsman, &c., pursuant to the 
prayer of said bill. 

January 19, 1848. Application was made to the court by the 
complainant, for leave to file a supplemental bill, with new allega- 
tions, and new parties defendants thereto. 

The motion was heard before Judge Betts, District Judge sitting 
in the Circuit Court. 

The case was argued by 


Gifford and Staples, for the complainant, 
Clark and Jordan, for Kinsman, and 
Gerard, for Goddard. 


January 25. Berrs, J. delivered the following opinion : Applica- 
tion is made by petition, on the part of the complainant, ‘for leave 
to file a supplemental bill, making Calvin L. Goddard a party to the 
suit, and also to add new charges against the defendant Kinsman, in 
part, on facts which have occurred since the original bill was filed ; 
and, in part, on those existing at that time, but not then known to 
the complainant; and also, to add an amendatory prayer for a re- 
ceiver. No additional proceedings are prayed against the defendant 
Hale. 

Notice of the application was served on Kinsman and Goddard, 
and the motion is strenuously opposed in their behalf. The objec- 
tion on the part of Kinsman, amongst others made in common with 
Goddard, is, that the complainant has been guilty of laches, in not 
speeding the cause, a plea in bar to the bill, and an answer support- 
ing the plea, having been filed February 9, 1846; and that it is un- 
reasonable to allow him now to introduce new averments, with a new 
prayer, and thus open and enlarge the field of litigation, which ought 
to have been closed upon the pleadings before the court. 

Goddard objects that the cause of action against Kinsman, set up 
in the bill, is wholly foreign to him: it is based on a contract between 
those parties, and seeks redress upon the spirit and equity of that 
contract, with which he was no way connected in terms, and in’ 
which he has no interest. 
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That the petition represents him to be using, manufacturing, and 
vending machines in violation of the complainant’s patent right there- 
to; and if that fact affords cause of action to the complainant, it 
must be for the tort, and has no relation to the agreement set up 
by the bill as existing between Kinsman and the complainant. He 
accordingly contends that he cannot rightfully be connected with the 
litigation between those parties, and be compelled to share in its ex- 
penses and delays, in regard to matters inter alios acta. 

This succinct statement of the points, raised and discussed, is 
sufficient to show they have not escaped the careful consideration of 
the court. 

It seemed to be inferred that the Supreme Court in requiring by 
Rule 57, notice to be given on application to file a supplemental bill, 
had put the petition upon the footing of the bill itself, if filed, and 
that, accordingly, the defendant could defeat the application by 
showing that the petition did not make a case showing the propriety 
of the bill, and the legal liability of the party sought to be brought 
in to the remedy pursued by the suit. 

Such, however, is clearly not the effect of the Rule. It no way 
essentially changes the practice as it before existed. In England 
and this State, supplemental bills were allowed to be filed only on 
leave of the court, (Daniel Ch. Pr. 1655, Amer. Ed. and Notes. 2 
Paige, 333, 3 ib. 294,) and the court may, for greater precaution, 
order notice to be given of the application. (2 Paige, 333. Eager 
v. Price.) 

The effect of the proceeding, on notice, is to avoid precipitation 
and a needless accumulation of pleadings ; but, it is apprehended, 
the court inquires no further than whether probable cause exists for 
the new procedure, and accordingly the petition need not embrace 
the averment intended to be inserted in the bill, but only advise the 
opposite party, and the court, of the ground upon which this relief is 
applied for. 

The court may, therefore, deny leave to fill a supplemental bill, 
and yet permit an amendment of the original bill, and this ability to 
shape and abridge the pleadings may be the reason of the practice, 
which requires the assent of the court to the filing a supplemental 
bill. 

In my opinion, then, all the court looks to, on motions of this de- 
scription, is to see that the complainant states facts or circumstances, 
which, if properly pleaded, would sustain a supplemental bill. 

The original bill was founded, in the main, upon an agreement be- 
tween the complainant and Kinsman in relation to a machine patented 
by the complainant. The agreement imparted to Kinsman the 
right to manufacture and vend the machine under certain condi- 
tions. 

On the hearing between those parties this court awarded an in- 
junction against Kinsman, prohibiting his making or selling the ma- 
chine, &c. 

The petition alleges that, since the bill was filed, Goddard, who 
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was formerly clerk or agent of Kinsman, has, as the complainant is 
informed and believes, become some way interested in the machines, 
and, as the complainant believes, is acting in collusion with Kins- 
man, in making and vending them. That he represents himself so 
interested, and is issuing circulars to invite purchases, &c. 

These allegations would undoubtedly be insufficient as averments 
in a supplemental bill to support it, but they embrace matter which 
if well pleaded, may charge Goddard as a party to the suit, and the 
court would not undertake to decide this motion on the technical 
rules applicable to a demurrer. 

The petition is sufficiently definite in charging upon Goddard a 
connection with the subject matter in suit with Kinsman since the 
original bill was filed, and doing those acts in relation to the interests 
of the complainant under that connection, which this court, by in- 
junction, has restrained Kinsman doing, and that in substance is 
showing enough, according to all the authorities, to authorize the 
complainant to bring Goddard before the court, in the same action, 
to answer for his proceedings. On these points the complainant is 
entitled to a discovery from Goddard. 

It is a mistake to construe the petition as setting up independent 
infringements of the complainant’s patent right by Goddard, as the 

round of complaint against him. Its bearing and manifest intent 
is tocharge on him, a combination with Kinsman, and an acting in 
concert with him, to defeat the right the complainant has to restrain 
Kinsman on the equities of the original bill; and it is enough to al- 
lege such concert and combination on information and belief, on this 
motion, whether that mode of charging would or not be sufficient in 


the bill itself. 


I shall accordingly grant the leave prayed for in respect to God- 
dard. 

Most of the particulars prayed to be inserted in the supplemental 
bill, in respect to Kinsman, would be proper subjects of amendment 
to the original bill, and would not accordingly be a foundation for a 
supplemental bill. (1 Hoff. Ch. Pr. 393, 398. Story, Eq. Pl. 4 333.) 
But as there is sought a discovery to particulars, not stated in the 
original bill, and answer has already been given in to that, the course 
of practice will well justify filing a new bill to that end. (Mitford, 
Pl. 99, Am. ed. (62) and note.) . 

The laches imputed to the complainant in pushing forward his suit 
since the defendant’s plea and answer were put in, might perhaps 
call for a fuller excuse from him, before the court would allow him 
to change those issues by amending the original bill. Even in that 
case, the obligation would not stand upon any principle of essential 
injury to the defendant to arise from permitting the amendments, for 
it is not shown that any proofs have been taken by either party under 
the issues, or that the defendant has availed himself of his privilege, 
under our practice, of speeding the case. 

But a supplemental bill may be filed at any stage of a cause, 
even after decree rendered, (Story, Eq. Pl. § 338,) and the nature of 
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this litigation would induce the court to lend all reasonable aid to have 
every contention between the parties in respect to their rights involved 
in it, definitely settled, and leave nothing to be called up and pur- 
sued hereafter. 

Upon these considerations I shall authorize the supplemental bill 
to be filed as prayed for, with the insertion as against Kinsman of 
these allegations referred to in the petition, and which might not, if 
brought forward by themselves, justify more than an order for amend- 
ment. 

Order accordingly.* 





Hnited States District Circnit. 
‘ 4 
[In Admiralty.] 
Before the Honorable SAMUEL R. BETTS, District Judge. 


JosEPH GARDNER v. MicHAEL Isaacson. 
SamvEt Lockxwoop v. Tue Same. 
Morpecai T. Bunyan v. THE Same. 


A party arrested on bailable process, in personam, issued by an Admiralty Court, is bound to 
give bail to the marshal, or bail stipulation, pursuant to Supreme Court rule 3. 

By the English Admiralty and Ecclesiastical practice defendants so arrested were bound to 
give stipulation to satisfy the final and all interlocutory decrees in the cause. 

It is not a discharge of the defendant to appear personally in court on return of the warrant 
of arrest ; his appearance is to be completed by stipulation ; nor is he entitled on the return 


day of the warrant to be discharged on giving stipulation pursuant to the District Court rules, 
to pay costs, &c. 


The District Court rules are abolished and suspended by those of the Supreme Court relative to 
the same matter. 


The non-imprisonment act of the state of New-York does not extend to process issued by 


Admiralty Courts, and if it did, it would not prevent the operation of the rules of the Supreme 
Court of the United States over the subject. 


The rules are authorized by the act of 1842, which, being subsequent to those of 1839 and 1841, 
suspends the operation of state laws in this respect. 


Tue facts of the case are fully stated in the opinion of the Court. 
W. Q. Morton and D. McMahon, for libellant. 
Griffin and Larocque, for respondent. 


January 24, 1848. Per Curiam :—The respondents having been 
arrested on bailable warrants in personam issued out of this Court in 
the above causes, and having given no bail to the marshal, were held 
in custody under the arrest. 

On the return day of the warrant, the respondents entered into a 
stipulation conformably to the terms of Rule 38 of this court, adopted 





* The case on the amended bill, pleadings and proofs will appear in our No. for April. 
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in 1838, and a motion is made in their behalf, by their advocate, that 
they be forthwith discharged, the marshal being required by the libel- 
lant to retain them in custody until bail bonds or stipulations are 
executed pursuant to the Rules of the Supreme Court. 

The question raised by the motion is whether the respondents are 
entitled to their release, on giving stipulations with sureties that they 
shall appear and answer and pay all costs decreed against them, and 
will themselves abide all orders and decrees of the Court in the 
cause, such being the course of practice in this court ; or whether the 
Rules adopted -by the Supreme Court of the U. S. in 1845 have 
established a different practice in this respect, which the respondents 
are bound to comply with. 

By the — of the English Court, as laid down by Clarke and 
recognized by Brown, the respondent, on his arrest, is compelled to 
give bail to the marshal jn a sum sufficient to cover the matter in 
demand, conditional for hf appearance on return of the process. This 
stipulation was pronounced forfeited if he failed to enter his appear- 
ance on the day, and he was adjudged in contempt and subjected to 
commitment or other process in satisfaction of the demand. This 
bail stipulation, it would seem, was originally regarded as a penalty, 
and its forfeiture was by way of mulct, and accrued to the Admiral 
and was not allotted to the satisfaction of the libellant. 

The appearance, according to the condition of that bond, was ~ 
effected by entering into stipulation apud acta with approved sureties, 
judicatum solvi, i. e., to satisfy the final and all interlocutory decrees 
of the court in the cause. 

Those particulars are pointed out in Clark’s Praxis, titles 3, 4, 
and 12. 2 Brown Civ. & Ad. 432, 433. 

The regulations were carried in substance into the Rules of the U. 
S. Courts in the first circuit, (Dunlap’s P. 144. Greenleaf’s Over- 
ruled Cases, App’x,) and coincide with the provisions of the Consulato 
del mare, ch. 40, and the course of the civil law in the same classes 
of proceedure. Wood Civ. L.,245. 

This Court manifestly, in its code of rules, studiously varied the 
responsibility imposed on sureties by the antecedent practice. On 
the appearance of the respondent he was personally bound in the 
stipulation to discharge the judgment or decree rendered against 
him, but his sureties were placed on the same footing as those of the 
actor or libellant as to the amount they were to pay absolutely, and 
they could not be charged beyond the costs accruing upon the litiga- 
tion, if the defendant surrendered himself for commitment. (Betts’ 
Pr. 40. Dunlap’s P. 147. Dist. Court Rules 21, 38, 39). 

The Act of Congress of May 8, 1792, § 2, (1 Stat. U. 8. 276,) de- 
signated the forms of process and the forms and modes of proceeding 
in suits at common law, in equity and admiralty with authority to 
the Courts to vary them at discretion, ‘“ subject to such regulations as 
the Supreme Court of the U. S. shall think proper from time to tirae 
by rule to prescribe to any Circuit or District Court concerning the 


same.” 
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The Act of August 23, 1842, §6, if it confers no more ample 
powers on the Supreme Court to regulate the practice of the District 
and Circuit Courts of the United States, yet manifestly implies a 
mandate on the Court to perform that duty. (5 Stat. U. S. 518). 

In January Term, 1845, the Supreme Court exercised that power 
in relation to the practice of the U. S. Courts in causes of Admiralty 
and Maritime jurisdiction on the instance side of the Courts, (3 How. R. 
Introd.) and accordingly those directions in respect to practice become 
the supreme law to all inferior courts, in the matters regulated by 
them. 

Rule 2 authorizes in suits in personam a warrant of arrest of the 
person of the defendant in the nature of a capias with an attachment 
clause against his property or credits, in case he cannot be found, or 
by a simple monition in the nature of a summons to appear and an- 
swer to the suit. 

Rule 3 provides that when the warrant of arrest is executed the 
marshal may take bail with sufficient sureties from the party arrested, 
by bond or stipulation, upon condition that he will appear in the suit 
and abide by all orders of the court, interlocutory or final, in the 
cause, and pay the money awarded by the final decree rendered 
there in the court to which the process is returnable, or in any appel- 
late court. And upon such bond or stipulation summary process 
of execution may and shall be issued against the principal and 
sureties by the court to which such process is returnable to enforce 
the final decree so rendered, or upon appeal by the appellate court. 

This is the established form of the undertaking in the English 
admiralty. (Mariot’s Formulary, 272, 316, 317.) The standing rule 
of this court was, that on warrants to arrest the person in admiralty 
and maritime causes, the marshal might take bail in the form of a 
stipulation, and in the sum endorsed on. the warrant, conditioned for 
the appearance of the party on the return day to answer to the 
libellant in a cause civil and maritime, according to the course of the 
court. (Rules 21, 38.) 

These rules are palpably superseded by that of the Supreme Court 
on the same subject matter. The marshal can no longer take stipu- 
lations pursuant to the District Court rule, but must exact them in 
the more comprehensive terms prescribed by the Supreme Court. 

Again, the object of the stipulation, directed by the rule of the 
District Court, was to carry into effect the warrant of arrest, and 
nothing more. It contemplated nothing beyond bringing the defend- 
ant personally before the court, and retaining him under its authority. 

Then Rule 381 (before cited) prescribed the manner in which the 
defendant should perfect his appearance. The subject matter acted 
upon by Rules 21 and 38 of this court, is that which is specifically 
regulated by Rule 3 of the Supreme Court: the latter prescribes 
the course of proceeding on the arrest, and before return of the pro- 
cess, and also the method by which the appearance of the defendant 
is to be entered and perfected. 

The bond or stipulation to the marshal effects both, and after that 
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is given, no further step is to be taken in court in order to subject 
the respondent to its authority, or secure the fulfilment of judgments 
or decrees. 

The counsel for the respondents contend, that as they remained 
in the custody of the marshal till the return day of the process, and 
then gave stipulations for their appearance under the rules of the 
District Court, they are entitled to be discharged from arrest, and are 
not bound to execute the bond or stipulation prescribed by the Su- 
preme Court Rule, (1) for the reason, that the bond demanded is in 
the nature of bail to the sheriff, on an arrest at common law, and can- 
not be exacted after the return day of the writ, as the party is then 
in court, and thus satisfies the condition under which the bond might 
have been required; and (2) that Rule 46 of the Supreme Court 
saves the application and effect of the District Court valeh, the mode 
of appearing not being fixed or regulated by Rule 3, or (3) that Rule 
25 leaves cases situated as these are to the discretion of the court, to 
compel stipulation for costs only. 

The analogy of the common law practice, is not a very close one, 
but so far as it goes, the argument from it, rather tends to oppose 
than support the conclusion sought to be established by the respond- 
ents. 

The bail to the sheriff is like the civil law stipulation in judicio 
$vsi2. 

It only aims to secure the appearance of the person in court. But 
the sheriff is not exonerated merely by producing the body. He 
must hold the party in custody, until another and more stringent 
undertaking is entered into by him, consummating his appearance 
according to the course of the court. 

So here, merely having the respondent under his authority on the 
return day of the process, or producing him in facte curiae, in no way 
satisfies the warrant of arrest, or exonerates the marshal. The pro- 
cess necessarily continues in life and acting upon the defendant, 
until he fulfils the purpose of the arrest. That most plainly is de- 
signed by the rule of the Supreme Court to compel him to furnish a 
stipulation in the terms there given ; and to that end, the arrest must 
necessarily continue in force, because the warrant of arrest accord- 
ing to the rule 1s executed in that manner alone. 

In the view I take of the subject, the matter is specifically previded 
for by Rule 3 of the Supreme Court, and there is accordingly nothing 
in these cases, out of that rule, coming within the policy of Rule 46 
of the court, and remaining under the authority of this court. 

But even upon this construction of the rules, it is argued for the 
— that Rule 25 of the Supreme Court, applies to the cases, 
and relieves the party from liability or his security other than for 
costs, and whether that shall be exacted, is left to the discretion of 
this court. 

The terms of that rule are, that, in all cases of libels in personam, 
the court may in its discretion, upon the appearance of the defend- 
ant, where no bail bas been taken, and no attachment of property has 
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been made to answer the exigency of the suit, require the defendant 
to give a stipulation with sureties in such sum as the court shall di- 
rect to pay all costs and expenses which shall be awarded against 
him in the suit upon the final adjudication thereof or by any inter- 
locutory order in the process of the suit. 

This rule evidently has relation to the different modes of bringing 
a defendant before the court, designated by the second rule. If he 
is proceeded against by citation or summons only, there is no com- 

ulsory authority acting upon him, and the libellant neither against 
fis person, or his estate has any security for the demand in prosecu- 
tion. All that is imposed on the defendant by the rules, in such case, 
is, that he shall indemnify the libellant against the costs to be created 
by his interposing a defence and contestation to the action. 

But in the coercive method of procedure by arrest of the body or 
attachment of property the warrant being executed, Rule 25 in 
no just interpretation, can be understood as intended to deprive the 
libellant of the security thereby acquired, and set the defendant or 
his property free from the arrest, on a mere stipulation for costs. 

Acting under the authority of this rule, the court could not add the 
condition that the defendant should surrender himself for commitment, 
and if it is interpreted according to the argument in this case, a de- 
fendant need only, when arrested, refuse to give bail before the return 
day of the warrant, .and then he will be entitled to a free discharge 
on the stipulation for costs, and thus all the privileges and securities 
provided by the rules of the Supreme Court, as consequent to his 
arrest, will be abrogated. 

I am satisfied such construction of the rules cannot be sustained. 

It was obviously the purpose of the Supreme Court to place the 
admiralty practice, in each of the U.S. courts, substantially on the 
footing of the English practice. That practice, under the first pro- 
cess act, in 1789, was adopted by Congress. (1 U.S. Stat. 93.) It 
had remained essentially the rule of practice, since that period in the 
various district courts but some deviations from it existed. (10 
Wheat. 486.) The Supreme Court designed, by Rules 2 and 3, to 
abolish such diversities of practice, and render the remedies and 
rights of parties uniform in causes of admiralty and maritime jurisdic- 
tion, in every court of the Union. 

The letter and spirit of the regulations of the Supreme Court, in 
my judgment, require that a defendant in custody under a warrant 
of arrest, in an admiralty case, shall so remain until he makes his ap- 
pearance by giving bond or stipulation to satisfy the decree that may 
be rendered against him. 

It is urged that the acts of Congress abolishing imprisonment for 
debt govern this procedure, and that the U. S. courts have now no 
authority to hold parties under arrest on mere civil process. 

The acts of 1839 and 1841 (5, U. S. Stats. 321 and 410) abolish 
imprisonment for debt, on process issuing out of any court of the 
United States, in all cases whatever, where, by the laws of the State 
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in which the said court shall be held, imprisonment for debt has been, 
or shall hereafter be abolished. 

The act to abolish imprisonment for debt, was passed in this State 
April 26, 1831, and it enacts that no person shall be arrested or im- 
prisoned on any civil process issuing out of any court of law, or on any 
execution issuing out of any court of equity, in any suit for the recovery 
of money, &c. (1 Re. Stat, 807 § 1.) This statute is made the law 
of the U. States also, by force the acts of Congress above referred to, 
and had the proceeding in these causes been on the law side of the 
District or Circuit Court, the defendant would have been exempt 
from liability to arrest. 

The principle of the act, would seem to include arrests by maritime 
courts on matters of contract and for the recovery of money, no less 
than when made by courts of law. But the words of the statute do 
not embrace both. They are limited to cil process issuing out of a 
court of law, and the legislature found it necessarry to provide ex- 
pressly for executions issuing out of chancery, as not embraced within 
the previous description of process, from a court of law; much less 
can amaritime court be regarded as falling within the designation. 
The acts of Congress of 1789, 1792, and 1793, demonstrate that 
laws relating to the practice of courts of law do not include that of 
admiralty and maritime jurisdiction. 

Non-imprisonment acts of the tenor of that passed in this State had 
been very common, indeed almost universal throughout the United 
States previous to the promulgation of the code of rules by the Su- 
preme Court in 1844. That court, by the rules adopted, necessarily 
construed those acts as not affecting proceedings in maritime courts, 
and accordingly the antecedent authority of that description of pro- 
cess is continued in force. 

It is unnecessary, and might be unbecoming now to intimate 
what order this court would feel itself authorized or required to take, 
if the question was an open one, as to the effect of the State Statutes 
upon its process, under the provisions of the acts of Congress of 1839 
and 1841 alone. The duty of the inferior court is limited to receiving 
and executing the law_given by its superior, and the highest tribunal 
of the land, having authorized the process employed in this case, I 
shall forbear any further general reasoning upon the subject and hold 
it valid, and accordingly, on all the points raised, deny the motion of 
the defendants for their discharge. 
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N. D. Superior Conrt—In Equity. 


Before DUER, MASON and CAMPBELL, Justices. 
THOMAS T Hayes v. Epwarp BEeMeEnt and others. 


Where a special partnership becomes insolvent, and the special partner is a general partner 
in another firm, which latter firm is a creditor of the special partnership, the debt due such 
firm is not postponed, nor the interest of the special partner in such debt. 


Tue facts appear in the opinion. 
Horace F. Clark for complainant. 
Ketchum and Fessenden for defendants. 


By the Court—CampsEtt, J.— Thomas T. Hayes, the complain- 
ant loaned his note for $2000, to the special copartnership of Hayes 
& Heyer. The note was payable to the order of, and endorsed by 
Hayes & Heyer as first endorsers, and by Ketchum, Rogers & Be- 
ment as second endorsers. It was discounted at a bank in Con- 
necticut, and the proceeds were paid over to Hayes & Heyer. This 
latter firm having failed, and made an assignment to Bement, Ketch- 
um, Rogers & Bement, were charged as endorsers, and were com- 
pelled to take up the note. They caused proceedings to be insti- 
tuted, and recovered a judgment against Thomas T. Hayes the 
maker. This judgment they sought to enforce by execution, but it 
still remains unpaid, except to the extent of five hundred dollars, 
being the amount of a dividend declared by the assignee of Hayes & 
Heyer. 

Morris Ketchum, a member of the firm of Ketchum, Rogers & 
Bement, was also the special partner in the copartnership trading 
under the name of Hayes & Heyer, and the former firm were large 
creditors of the latter. It appears that the assets of Hayes & Heyer 
in the hands of the receiver, would be sufficient to pay all their 
debts, excluding the debt due to Ketchum, Rogers & Bement. 

The complainant filed this bill mainly for the purpose of compell- 
ing a postponement of the debt due Ketchum, Rogers & Bement, 
until the creditors are paid in full, or if not the whole debt, then the 
interest of Morris Ketchum, the special partner of Hayes & Heyer, 
in the debt due Ketchum, Rogers & Bement. 

The provisions of the statute on which the complainant relies, 
(§ 23,1 R. S., page 767,) are as follows : 

‘In case of the insolvency or bankruptcy of the partnership, no 
special partner shall under any circumstances be allowed to claim 
as a creditor until the claims of all the other creditors of the partner- 
ship shall be satisfied.” 

We are not aware that this question has before arisen in our state, 
and we have therefore listened with attention to the extended argu- 
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ments which were advanced, and we have endeavored to give to the 
subject a full and careful consideration. At the same time we think 
that the question is measurably free from difficulty, and that it may 
be satisfactorily settled upon the general principles of the law of co- 
partnership, and according to the ordinary and cystomary proceed- 
ings under insolvent and bankrupt laws. Let us suppose that Mr. 
Ketchum, instead of being the special, had been a general partner in 
the firm of Hayes & Heyer. Then if an act had been passed de- 
claring that in case of the insolvency or bankruptcy of that firm, he, 
the said Morris Ketchum, should under no circumstances be allowed 
to claim as a creditor until the claims of all the other creditors of the 
firm should be satisfied such enactment would merely repeat what 
is the well-established rule under the law of copartnership. As the 
law is established and recognised, no general partner can under any 
circumstances claim as a creditor in his own right until all the other 
creditors in the firm are paid, when such firm has become insolvent. 
We apprehend, therefore, that the provisions of the act in relation to 
limited partnerships simply place the special partner, so far as he is 
a creditor, upon the same footing as if he were a general partner. 
In both cases the partner must wait until all the other creditors are 
paid. Ifhe be a general partner, and there is deficiency, he must 
lose his capital and his debt, and must in addition make up the defi- 
ciency from his private fortune. If he be a special partner, he must 
lose his capital and his debt, but is not liable for the deficiency. 

If the same pérson be a general partner in two different firms, 
one of which firms becomes insolvent or bankrupt while the other 
firm is solvent, and a creditor of. the insolvent or bankrupt firm, then 
it is well settled that the creditor firm may recover its debt or its 
dividend from the insolvent or bankrupt firm, notwithstanding a 
member of the insolvent or bankrupt firm is also a member of the 
solvent creditor firm. (Collyer on Partnership, pages 573 &c., cases 
referred to.) 

If the assets of the insolvent or bankrupt firm are insufficient to 
pay and discharge their liabilities, then undoubtedly their creditors 
may reach the interest of the partner in the partnership property of 
the creditor firm, and that upon the plain principle that such partner 
is liable for all the debts of the insolvent or bankrupt firm. But that 
interest must be reached by calling the creditor firm to account. 
The insolvency or bankruptcy of one of its members may operate as 
a dissolution of the firm. Its creditors may be different, and they 
must be first satisfied ; when the liabilities are discharged, if any in- 
terest remains belonging to the bankrupt partner, it would of course 
be applied to the extinguishment of his individual liabilities, or his 
liabilities as a member of the bankrupt firm. But as we have hg- 
fore remarked, his liability as a member of the bankrupt firm would 
not necessarily prevent the creditor firm from recovering their debt 
or their dividend from the bankrupt firm. We come then to the case 
before us, and Mr. Ketchum being a member of the creditor firm of 
Ketchum, Rogers & Bement, that firm may recover their dividend 
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from the assets of the firm of Hayes & Heyer. But the firm of 
Ketchum, Rogers & Bement cannot be called on to account, because 
Mr. Ketchum was but a special partner in the firm of Hayes & Hey- 
er, and is not liable to the creditors of the latter firm for any defi- 
ciency. 

The statute authorizing and regulating limited partnerships is 
strict and severe, and though perhaps not unnecessarily so, we are 
not disposed to put such a construction upon its language as would in 
a great measure impair the usefulness, if not defeat the objects intend- 
ed to be accomplished by its passage. The special partner is under 
disabilities which are not imposed upon general partners, and in con- 
sideration, he is relieved from liability, except to the extent of the 
capital which he may contribute, but as in many, if not most of such 
limited copartnerships, the bulk of the cash capital is contributed 
by the special partner, it must generally be for his interest to sus- 
tain as far as possible and safe the partnership when organized, and 
to prevent its failure or insolvency. If endeavoring to do this, he be- 
comes a creditor, and still the partnership fails and becomes insolv- 
ent, he loses his capital, and his debt is postponed ; at the same time 
he has not directed or managed its affairs. In cases of corporations, 
a fixed sum may be put in as capital; that sum is all that is put at 
hazard. The parties contributing it may be, and generally are the 
chief managers. If the stockholders loan to the corporation, they 
are put in case of insolvency upon the same footing as other credit- 
ors; their debt is not postponed. In limited partnerships, which are 
a kind of quasi corporations, the special partner who contributes his 
capital can have no voice in the management of the business, and if 
he loans to the firm, his debt must be postponed to those of all the 
other creditors ; and we are now asked to say, that if any other firm 
of which he happens to be a member shall loan to such copartnership, 
even though it may be without his knowledge, or shall in the usual 
course of business or dealings become creditors of such copartner- 
ship, and such copartnership shall become insolvent, that then the debt 
of the creditor firm, or at all events, his interest in such debt must 
be postponed. We confess that we do not believe the Legislature 
so intended, and we do not think it has so said. Had the statute 
provided that the special partner should not directly or indirectly, 
neither individually or jointly become a creditor, and if he did that, 
then any debt due to him individually, or his portion of a debt due 
jointly, or his interest in any debt due to any other person or per- 
sons, corporation or corporations, or to any partnership, whether 
general or limited, should-be postponed, the case would be different. 
As it now is, we consider that the Legislature simply intended to 
put the special partner so far as he is a creditor, upon precisely the 
same footing as if he were a general partner. 

We have seen that if Mr. Ketchum were a general partner, 
neither the debt due Ketchum, Rogers & Bement, or his interest in 
it, could be postponed, nor can their debt or Mr. Ketchum’s interest 
in it be in this case postponed. 
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The bill does not in direct terms charge that the special partner- 
ship was insolvent, but as it might perhaps be amended in this re- 
spect, and as from the testimony it appears that it was insolvent, we 
have not considered this objection as material, and have preferred 
disposing of the case upon its merits. It is disclosed in the answer 
that a dividend of five hundred dollars was declared upon the note 
on which the judgment was obtained against the complainant, and 
yet after this dividend the defendants sought by execution to enforce 
the recovery of the whole judgment. The complainant having failed 
in the main object of his suit, cannot be entitled to costs, and de- 
fendants having neglected to give the complainant notice of the divi- 
dend, and having sought to enforce the collection of the whole judg- 
ment, do not stand before us in a position to entitle them to costs 
from the complainant; the five hundred dollars must be credited 
upon the judgment ; the bill must be dismissed, but without costs. 


[January Term.—In Equity] 


Before CAMPBELL and MASON, Justices. 


Joru N. Hayes v. Jonun F. Hever, Morris Ketcuum and 
Epwarp BEeMeEntT. 


ASSIGNMENT BY ONE PARTNER OF PARTNERSHIP PROPERTY TO A 
TRUSTEE FOR THE BENEFIT OF CREDITORS, WITHOUT ASSENT OF 
CO-PARTNERS. 


One partner cannot make an assignment of the partnership property to a trustee forthe bene- 
fit of creditors without the assent of his co-partners, the latter being present, and capable of 
acting. 


Tue facts of the case appear in the adjudication. 
‘Horace F. Clark, for plaintiff. 


Ketchum and Fessenden, for defendant. 

By the Court—Campsett, J.—The bill in this case was filed for 
the purpose of setting aside an assignment made by the defendant 
Heyer with the assent of the defendant Ketchum, to the defendant 
Bement. The complainant and Heyer were the general partners, 
and Ketchum was the special partner in a limited partnership trans- 
acting a wholesale grocery business in the city of New-York, under 
the firm name of Hayes and Heyer. On the 11th of December, 
1846, Heyer in the name of the firm executed a general assignment 
of all the partnership effects'to Bement, providing for payment of all 
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the creditors rateably according to their respective claims. At the 
time of its execution, the complainant was in the city, and at the 
lace of business of the firm, but did not learn that an assignment 
had been made until some days after, and has never given a direct 
or implied assent. The special partner consented to its execution. 
The complainant files this bill to set aside the assignment, alleging 
among other things, that under the circumstances of this case the de- 
fendant Heyer had no power to make it. We shall proceed to con- 
sider this point, without adverting to the others raised by the com- 
plainant, because if it is determined in his favor, the case is dis- 
osed of. 

“The title of the revised statutes relative to limited partnerships 
(1 R. S. 764,) appears to have constituted the effects of the firm a 
special fund for the benefit of all the creditors; which fund, in case 
of insolvency, is to be distributed among such creditors rateably, in 
proportion to the amount of their respective debts. If the insolvent 
partners neglect to place the partnership effects in the hands of a 
proper and responsible trustee to be distributed without delay among 
all the creditors of the firm other than the special partner, rateably 
in proportion to the amount of their several debts either due or to 
become due, any creditor may file a bill in this court in behalf of 
himself and the other creditors of the firm, and may have a receiver 
appointed.” Innes v. Lansing, 7th Paige 583. If this firm was then 
insolvent, Heyer did no more than was his duty or that of the firm, in 
placing the funds in the hands of a proper party for distribution, pro- 
vided he had the requisite power. When any partnership becomes 
insolvent, in equity the property constitutes a fund which, in case of 
disagreement of the partners, the court would place in the hands of 
a receiver for equal distribution. In relation to general or limited 
co-partnerships, we apprehend the rule is the same when distribution 
is made by the court, but when directed by the partners themselves 
in ordinary co-partnerships, they may give preferences to one cred- 
itor or class of creditors over others, while in limited co-partnerships 
the statute restricts that power, and prescribes the mode of distribu- 
tion. But in both cases the question of the power of a single part- 
ner applies. In both cases, all the partners—at least all the general 
partners in a limited, as well as in an ordinary co-partnership, have 
an equal interest in seeing that the best disposition be made of the 
assets, that the trustees who may be appointed shall enjoy the con- 
fidence of all, and shall render the proceeds of the partnership most 
effectual in the discharge of the partnership liabilities. In this case, 
if the firm of Hayes and Heyer was insolvent, then Ketchum, Ro- 
gers & Bement, who were large creditors, might according to the de- 
cision in Innes v. Lansing, have at once filed their bill, and compelled 
an assignment of the effects of the special partnership to a receiver. 
It was not necessary to proceed to judgment. They would thus have 
obtained the object sought under the assignment, and would have 
deprived the complainant of all control. If, on the other hand, the 
firm of Hayes & Heyer was not insolvent, as contended by the de- 
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fendants, then the assignment was clearly void, and would have been 
if made by all the partners, because it would manifestly operate to 
hinder and delay creditors. Certainly no individual or firm being 
solvent and having sufficient assets to pay his or their debts can be 
allowed to make an assignment for the purpose of thus preventing a 
sacrifice, and securing to the assignors a larger surplus than would 
remain if the property was forced to an immediate sale. 

It is evident from the testimony in this case that this firm was in- 
solvent at the time of the assignment, though from the representations 
made by the general partners, it may well have been supposed by the 
special partner and the assignee that such was not the fact. We 
shall therefore proceed upon the ground that the firm was insolvent. 
Could then, Heyer and the special partner make the assignment, 
the complainant who was the other general partner being present 
at the place of business of the firm on the very day it was made, 
and who at the time did not know it was contemplated, and who re- 
mained for some time after in ignorance of its existence? It is true 
that on the following day the complainant consented to a dissolution, 
and authorized Heyer to collect the debts and to discharge the lia- 
bilities of the firm. But this assent to a dissolution, given on the 
following day, in ignorance of the assignment, cannot be considered 
as a ratification. That assent to a dissolution conveyed no authority 
to Heyer to appoint other trustees or assignees to wind up the es- 
tate, even if it had been made on the previous instead of the subse- 
quent day. The assignment must stand or fall according to the de- 
termination of the question whether on the 11th of December, the 
day of its execution, Heyer had the power to make it. In mercan- 
tile co-partnerships, especially in the purchase and sale of goods, in 
the acceptance, drawing and endorsing of bills of exchange and prom- 
issory notes, the single partner acts within the scope of powers ne- 
cessary generally to the very existence of the copartnership, and 
without which it would oftentimes possess neither vigor or vitality. 
In the genera] management of the business of the firm, “so intimate 
is the confidence, and so universal the community of interest and 
operation between partners,” that it would be difficult to mark out 
the precise line which limits the power of the partner over the part- 
nership effects, and indeed indirectly over the separate fortunes of 
the other members of the association. But the power which is ne- 
cessary to direct, manage and control, to buy and to sell, to ereate 
and to discharge liabilities, and which, unless limited by express 
agreement, vests necessarily in each co-partner, is dependant upon 
the life, upon the actual existence of the co-partnership. While the 
partnership lives, this power is required as well for the convenience 
of the partners themselves, as for the protection of those who deal 
with them. When the partnership ceases, when it is dissolved by 
the death of any of its members, by bankruptcy or assignment, 
then the power exercised by individual partners is limited, for the 
necessity for its exercise no longer exists. One partner cannot by 
will introduce his executor or representative, or any other person into 
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the co-partnership, nor can he by assignment of this interest bring 
his assignee into the firm, nor in case of individual bankruptcy does 
the representative of the estate of the bankrupt partner become a 
member of the partnership. In short, whether by the accidents of 
death, or by the misfortunes of trade, the partnership becomes dis+ 
solved; the representatives of the deceased or failing partner possess 
only the power of compelling an account and settlement of the part- 
nership business. We cannot therefore see upon what principle a 
single member of a failing firm possesses the power of appointing a 
trustee, and without consent or knowledge of the other partners, 
transferring to such trustee the eutire partnership effects, and em- 
powering him to compromise the debts due, and collect and distri- 
bute the assets. Such a power is not necessary, and ought not to 
be implied. We entirely concur in the views expressed in the case 
of Deming v. Colt,* and the decision in that case may therefore be 
considered as expressing the unanimous opinion of all the justices of 
this court, ‘that a partner can in no case make a general assign- 
ment to a trustee for the. benefit of creditors, against the consent or 
without the concurrence of his co-partner, the latter being present, 
and capable of acting in the matter.” 

We have looked into the cases cited by the defendants, and find 
nothing which induces us to change the views herein expressed. The 
case of Harrison v. Sterry, 5th Cranch, does not present circum- 
stances like the present; there was in that case only a partial as- 
signment. It did not extend to all the effects of the partnership. It 
was made by the managing partner residing in the United States, 
the other co-partners residing in England. It appears also that the 
managing partner who made the partial assignment held powers of 
attorney from his co-partners, though not deemed sufficient to em- 
power him in terms to execute by deed in their name. The confi- 
dence and general trust reposed in him were however manifest. In 
the case of Anderson §& Wilkins v. Tompkins and others, 1 Brock- 
enburgh 456, Chief Justice Marshall certainly considers at length the 
question of the power of one partner to make a general assignment, 
and he comes to the conclusion that under the circumstances of that 
case, the partner had the power to make it. There the firm were 
transacting business in Virginia; one partner had left for Europe, 
and the firm having failed in business, the partner remaining made 
the assignment. In that case, however, he observes, “this power 
would certainly not be exercised in the presence of a partner without 
consulting him, and if it were so, slight circumstances would render 
the transaction suspicious, and perhaps fix on it the imputation of 
fraud.” Also he says, “ this reasoning applies with increased force 
when we consider the situation of these partners. The one was 
on a voyage to Europe, the other in possession of all the partner- 
ship effects for sale—the absent partner could have no agency in 
the sale of them—he could not be consulted—he could not give an 





* Case decided by Superior Court. Present, Oakley, Sandford and Vanderpoe!, justices. 
VOL. VIII. 12 
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opinion—in leaving the country he must have intended to confide all 
its business to the partner who remained for the purpose of trans- 
acting it :’ and in another part of his opinion, he adds, ‘‘in extra- 
ordinary cases, an extraordinary use of power must be made.” The 
circumstances which marked that case do not exist in this. Here 
the partner was present, and could have been, and ought to have 
been consulted. But in that case, with all due respect to the opin- 
ions of that learned and almost unequalled judge, we cannot but 
think that his reasoning shows the necessity and existence of the 
great power of a partner in the general management of its business 
during the lifetime of the co-partnership, rather than in appointing 
trustees, and in giving exclusively the direction to the settlement of 
its affairs when it shall have ceased to exist. In the one case the ex- 
istence of the power is necessary for the protection of those who deal 
with the firm ; in the other, by its non-existence the partners may be 
protected against each other. Another able judge of the Supreme 
Court of the United States, Justice Washington, in Pierpoint & Lord, 
v. Graham, 4th Washington Circuit Court Reports, 232, a case where 
there was an assignment made by one partner, the other being ab- 
sent, observes, “ that though each partner is possessed of the whole 
effects, and may dispose of the whole to third persons who deal with 
the partnership, and though such power becomes of necessity incor- 
porated into the nature and being of the association, yet ‘‘ it may ad- 
mit of serious doubt whether one partner can without the consent of 
his associates assign the whole of its partnership effects (otherwise 
than in the course of trade in which the firm is engaged) in such a 
manner as to terminate the partnership. An assignment of all the 
effects to trustees for the benefit of the creditors of the concern would 
seem emphatically to be of this character. Such is its obvious de- 
sign, and such must be its necessary consequence.” 

We entertain no doubt that in this case Heyer did not possess the 
power to make the assignment, and therefore it must be set aside, 
and a receiver must be appointed of all the effects of the partner- 
ship. The assignee may be allowed for such payments of dividends 
as have been made to creditors pursuant to the statute, paying over 
the balance on hand to the receiver, but the assignee is not to be al- 
lowed commissions. 

An account must be taken between the partners, and of the part- 
nership effects, and for this purpose, and for the appointment of a 
receiver, an order of reference must be entered referring it to Hon. 
A. Vanderpoel. The question of costs is reserved until the coming 
in of the report of the referee. 


[February Special Term.] 
Before Mr. Justice MASON. 


Cuartes H. Hint against Cuartes C. Murer. 


Although, by the provisions of the amended code, where a complaint is verified by oath, the 
defendant is bound to p ut in his answer on oath ; yet where the answer to the allegations 
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in the complaint, or some of them, might subject the defendant to a criminal prosecution, he 
is not compelled to admit or deny such attestation on oath. But a party who wishes to 
avail himself of such a defence or excuse must state in his answer to the whole or the par- 
ticular part of the complaint to which he excuses himself, that by answering under oath 
he may subject himself to a criminal prosecution, and must verify the statement so made by 
his oath, and such statements so verified, will be deemed to put in issue all the allegations 
of the complaints with the like effect as if they had each of them been demanded by the 
defendant. 


The facts sufficiently appear in the opinion of the court. 


Mason J.— This is an action for assault and battery. The complaint 
is verified, and the plaintiff requires an answer under oath. The 
defendant applies for leave to put in an answer without oath, on 
the ground that an answer under oath might subject him to a crimi- 
nal prosecution. 

The 133d section of the code of 1848 required all pleadings to 
be verified by the oath of the party or his attorney, except where 
the party would be privileged from testifying to the same matter, in 
which case the verification might be omitted ; and it also declared 
that no pleading if verified should be used in a criminal prosecution 
against the party as proof ofa fact admitted or alleged in such 
pleading. If this section were still in force, the defendant would be 
excused from verifying his answer, since there is no rule better set- 
tled than that a witness cannot be compelled to criminate himself. 
The principle of the rule has also been incorporated in the constitu- 
tion of 1846, which provides that no person shall be compelled in a 
criminal case to be a witness against himself. The constitution of 
1821 contained a similar clause. 

In the amended code, however, this protection to the rights of par- 
ties has not been inserted, and the counsel for the plaintiff insists 
that the legislature intended by this omission to compel a defendant 
in all cases to answer the specific allegations of the complaint, under 
oath, when the complaint had been sworn to, and that without re- 
gard to the question whether the answer would or would not crimi- 
nate the party. If he is right in this position, it would be in the 
power of the plaintiff to deprive his adversary of the benefit of this 
most salutary rule. Such, however, could not have been the inten- 
tion of the legislature, and we ought not so to interpret their mean- 
ing as to bring it in conflict with the terms or spirit of the constitu- 
tion, if it is susceptible of a construction in harmony with both ; and 
we apprehend that the legislature did not intend to interfere in the 
least with the principle that a man cannot be obliged to criminate 
himself. That had been settled by higher authority. All they meant 
to say was, that a party who wishes to avail himself of such a de- 
fence, or rather excuse, must do so under the sanction of an oath. 
He is not precluded from saying that an answer to the whole or any 
particular allegation of the complaint may subject him to a criminal 
prosecution, but if he does offer that excuse, he must verify it by his 
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oath. This would be in analogy to the doctrine of courts of equity» 
from whence many of the principles of pleading adopted in the code 
are taken. It is the established rule in those courts, that answers 
and pleas, except in some few cases, must be judged by the oath of 
the party, unless the complainant expressly waives the oath ; yet it 
has always been held that a defendant could plead that an answer 
might subject him to a criminal prosecution, or might set up the 
same excuse in his answer. Such a plea or answer, however, does 
not deprive the plaintiff of the relief he asks; its only effect is to 
put him upon proof of his case. The facts charged, on which he 
founds his claim, are considered as denied, precisely as if the de- 
fendant had put in an answer denying them specifically ; such was 
the rule as laid down by Lord Hardwicke, in Brownsword v. Ed- 
wards, 2 Ves. Sen. 248, and such is the rule in England at the pre- 
sent day. Beames’ Pleas in Equity, 267, &c. 

The defendant in this case, therefore, cannot put in an answer 
without oath, but he may state under oath that an answer to the 
specific allegations of the bill would, or might subject him to a crimi- 
nal prosecution ; and such statement, when verified as required by 
the code, is to be deemed as putting in issue all the allegations of 
the complaint, in the same manner and with the like effect as if they 
had been each of them denied by the defendant. If there are any 
allegations in the complaint which the defendant may safely answer, 
he must do so in the ordinary way. 

Order accordingly, but without costs toeither party. 


Tue Wasnineton Bank or WESTERLY V. CouRTLANDT PALMER. 


A stockholder in an incorporated company is not a party 4, the action, nor a person for whose 
immediate benefit it is prosecuted within the meaning of the § 399 of the code, and is there- 
fore a competent witness in favor of the corporation. 


‘Tue facts appear in the opinion of the court. 


By the Court——Mason, J.—The plaintiffs have examined under a 
commission issued in this cause, their president, cashier and notary. 
On their cross-examination, they each of them stated that they were 
stockholders in the bank. A motion is now made for a new com- 
mission to re-examine the same witnesses, upon the idea that they 
were incompetent by reason of interest, and that the objection upon 
that ground has been removed. 

The 398th section of the code declares that no person offered as 
a witness shall be excluded by reason of his interest in the event 
of the action. The next section (§ 399) is as follows; The last sec- 
tion shall not apply to @ party to the action, nor to any person for 
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whose immediate benefit it is prosecuted or defended, nor to any 
assignor of a thing in action assigned for the purpose of making him 
a witness,” and it is supposed or feared by the counsel of the plain- 
tiff that the witnesses may be excluded under some one or other of 
the clauses of this 399th section. 

Stockholders in a corporation are not in form parties to a suit 
brought in the name of the corporation—that is, they are not par- 
ties to the record—and are not individually liable for costs, nor are 
they individually entitled to receive the amount which may be re- 
covered as plaintiffs are. It was indeed held at one time by the Su- 
preme Court of the United States, that for the purpose of determining 
the question of jurisdiction in suits brought by a corporation, they 
would so far consider the individual stockholders parties, as to take 
notice of the places of their residence, and that they would not en- 
tertain a suit by the corporation, if it could not have been maintained 
by all the individual stockholders. But this doctrine was overturned 
in the late case of the Louisville Rail-Road Company v. Letson, 2 
Howard U. S. R. 497, 554, in which the court, after a very elaborate 
argument, distinctly say that the corporators as individuals are not 
parties to a suit brought by a corporator, but parties having an inte- 
rest in the result. 

The only question then, is whether the individual stockholders can 
be said to be persons for whose immediate benefit the suit is prose- 
cuted or defended. It cannot surely be a correct interpretation of this 

hrase “ immediate benefit,” to apply it to every person who would 
i pecuniarily affected by the result of the suit, for that would annul 
the preceding section, which admits as witnesses persons thus inte- 
rested. A creditor of the plaintiff, whose debt would be paid out of 
the recovery, or a party interested in a fund which would be in- 
creased by the amount of the debt sued for, has an interest in the 
event of the suit, but the suit is not for the immediate benefit of 
such a person, because the money does not go directly into his hands 
as his property. On the other hand, a person to whom the debt in 
suit has been assigned, and who by virtue of the assignment would 
be entitled to receive it directly from the debtor, is one for whose 
immediate benefit the suit is prosecuted. 

These sections of the code are taken substantially from the Bri- 
tish act of 6th and 7th Victoria, commonly called Lord Denman’s 
act, and the decisions under that act are in accordance with the 
views above expressed. Thus in Hart, administrator, v. Stephens, 
6th Adolph. and Ellis, N. 8. 937, the plaintiff, administrator of a mar- 
ried woman, called the husband of the deceased to prove admis- 
sions by the defendant of the debt within six years, and it was held 
by the court that the husband was competent, notwithstanding his 
possible benefit from his wife’s estate. In the case of Hill v. Kitching, 
3 Man. Granger and Scott, 299, which was an action for broker’s 
commissions, the plaintiff called one Cramond as a witness, who 
stated on his voir dire, that he had no claim against the defendant, 
but in consequence of his having introduced the plaintiff to the de- 
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fendant, he should receive half the commission from the plaintiff, if 
he recovered, pursuant to an agreement with him to that effect, and 
the custom among brokers. It was therefore contended that the 
witness came precisely within the terms of the' proviso in Lord 
Denman’s act, being a person in whose immediate and individual be- 
half the action was brought. 

The case was very fully argued, and carefully considered. All 
the judges delivered their opinion on this and the other points in- 
volved. Chief Justice Tindal said, “if it had appeared that the 
plaintiff had made over to Cramond a moiety of the commission, 
then I should have said that Cramond was a person in whose imme- 
diate and individual behalf the action was in part brought, but that 
is not so. Cramond, though he claims a moiety of the commission 
under a separate and distinct agreement with the plaintiff, has no 
right to lay his hand upon any portion of the money to be recovered 
in this action.” This remark applies with great force to the wit- 
nesses in the present case. They may have a right to dividends to 
be declared, out of the profits, if there shall be any, and those 
dividends may:be increased by the amount which the plaintiff may 
recover in this suit, but they have no right to lay their hands on 
any portion of the money to be recovered. 

Maule, J., observed that Cramond was no party to the contract 
with the defendant, and therefore could have no right to sue, and 
was not necessarily, nor could he be properly a party to the record. 
That the meaning of the proviso in the act was that no person who 
is the formal party to the record shall be called as a witness, nor 
any person who, though not the formal plaintiff, is yet substantially 
so. For instance, suppose a man assigns a bond, and sues the obligor 
on behalf of the assignee, the latter would be a person for whose im- 
mediate and individual behalf the action was brought, and therefore 
not an admissible witness. 

These views appear to me to commend themselves as clear and 
sensible expositions of the act, and to apply with great force to the 
case before me, and I should have had no hesitation in saying that 
the witnesses examined under the commission in this cause were en- 
tirely competent, and that a second commission was useless, were it 
not that a directly contrary decision has been given at a general 
term of the Supreme Court held in Delaware county in June last, 
in the case of The President of the Bank of Ithaca v. Bean and others. 
(2 Code Reporter, 133.) The court there held that the stockholders 
compose the corporation, and that to say the suit is brought for the 
immediate benefit of the corporation, and not that of the stockhold- 
ers, is making a distinction in a case where none is perceptible, and 
decided that the president of a bank, who is also a stockholder, is 
not a competent witness for the plaintiff. With all due respect for 
the learned judges who pronounced that decision, I cannot acqui- 
esce in its correctness, or in the reasoning on which it was founded. 
But yet, upon this interlocutory motion, I do not think it proper to 
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withhold from the plaintiff the opportunity of obviating the objection 
if he wishes to. 

I shall therefore allow a second commission to be sent, to exam- 
ine the same witnesses on the same interrogatories as before, with 
liberty to the defendant to put fresh cross-interrogatories as he may 
be advised, the plaintiffs to pay $20 costs of opposing this motion, 
and the commission not to operate as a stay of proceedings. 





N. 0. Common Pleas. 
[April and July Terms, 1849.] 


Before Justices ULSHOEFFER, INGRAHAM and DALY. 


Martratas B. Warp, survivor of Marruias B. Warp, and Wiii1am 
GoapBy, Vv. JAMES SyME, WILLIAM WorpswortTH and MICHAEL . 


P. Mason. 


A bond given to prosecute a writ of error issuing out of a court of the Supreme Court to a 
Court of Common Pleas, when by law such writ can only issue out of the Court of Ap- 
peals, is absolutely void, and no action can be maintained upon it. Per Ulshoeffer and 


Daly, judges. 
Ingraham, Judge, dissented, ho'ding that upon the principle of Bowne et al. v. Muller, 6th 


Hill, 496, the defendants were estopped from setting up the defence. 

An exception entered to the sufficiency of sureties given on the issuing of a writ of error dis- 
charges them from all liability on the bond. 

A bond given to M. B. W.,as survivor of M. B. W. and W. G., is a substitute for a bond given 
to M. B. W. and W.G., the latter being dead at the time of the execution of the first bond. 


Per Ulshoeffer, Judge. 
An order vacating an order superseding a writ of error may be given in evidence, although 
made after the commencement of an action founded on the order superseding the writ of 


error. 


This was action of a debt on bond, dated May 6th, 1848, given 
by the defendants to Matthias B. Ward and William Goadby as 
obligees, on the issuing of a writ of error out of the Supreme Court 
of the state of New-York to this Court on that day, and returnable 
on the first Monday of July then next. The breaches assigned were, 

1st. That the plaintiff in error had failed to prosecute the writ ac- 
cording to the exigency of the bond, but wholly failed, and made 
default. 

2nd. That on the 7th of June, 1848, the said writ of error was 
superseded, quashed and discontinued. 

3d. That the plaintiff in error had not paid or satis*ed the dam- 
ages and costs recovered by the judgment mentioned in the condi- 
tion of the bond and the recitation thereof, nor the costs of defending, 
superseding, quashing and discontinuing said writ of error, or any 
part thereof. 

The defendants severally pleaded non est factum, and gave notice 
of special matter. The cause was tried on the twelfth day of Feb- 
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ruary, 1849, before the honorable Michael Ulshoeffer, first judge. 
The plaintiff read in evidence the bond declared on, and endorsed 
thereon as follows: 

I except to the sufficiency of the within mentioned sureties. 

E. C. Gray, Aftt’y. 

Defendants’ attorney admitted service of notice of such exception, 
May 24th, 1848, on attorney for plaintiff in error. 

Plaintiffs also read in evidence order made by Justice H. P. Ed- 
wards, of the Supreme Court, dated June 7th, 1848, superseding 
the writ of error, also a taxed bill of costs of $10 56, taxed by Jus- 
tice Hurlbut on superseding said writ of error, and rested. 

Defendants read the writ of error tested the 6th of May, 1848, 
and returnable before the justices of the Supreme Court of Judica- 
ture, on the first Monday of July, (then) next. The allowance of the 
same by James Conner, clerk, with a stay of proceedings on execu- 
tion, &c. It was admitted by both parties that William Goadby, 
named in the bond and writ, died on the 6th of April, 1848, and 
that the plaintiff in error knew of his death previous to issuing said 
writ of error. 

Plaintiff's attorney admitted that notice of the issuing of said writ of 
error, and of the filing of same, and bond sued was served on the 
attorney for the plaintiffs in the suit intended to be removed by said 
writ of error, May 15th, 1848. Defendants’ attorney also read in 
evidence a bond dated 29th of May, 1848, of James Syme, Amos 
Johnson and William Wordsworth, the latter being sureties, for the 
prosecution of said writ of error. This bond was made payable to 
Matthias B. Ward as the survivor of Matthias B. Ward, and Wil- 
liam Goadby as obligee therein, and was with affidavits of the justi- 
fication of the sureties therein, filed in the clerk’s office on the first 
of June, 1848, and notice thereof, and a copy of said affidavits 
served on the attorney for the defendants in error, June 3d, 1848. 
Defendants’ counsel read in evidence an order of Justice Edwards, 
dated 8th of June, 1848, vacating the order made by him on the 7th 
of June, 1848, superseding the writ of error. 

The testimony here closed on both sides, and the defendants’ 
counsel moved fora non-suit, which his honor, the presiding judge, 
granted. 

The plaintiffs counsel, on a bill of exceptions, moved for a new 
trial, which was argued at the March general term, 1849, before 
Judges Ulshoeffer and Daly, and the same was again re-argued 
before all the judges, at the May general term, 1849. 


E. C. Gray, for the plaintiff, submitted the following points : 

I. Section 3d of article 6th of the Constitution declares that there 
shall be a Supreme Court having general jurisdiction in law and 
equity ; the third section of the act of the legislature passed 14th 
December, 1847. Laws of 1847, p. 639, as amended by the act 
passed April 11th, 1848. Session laws of 1848, p. 334, wholly de- 
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prives the Supreme Court of its right to review on error the judg- 
ments of this court, and it is therefore unconstitutional for repugnance 
to the constitution. The legislature had authority to say that writs 
of error might issue from the Court of Appeals direct to this Court, 
but they possess no constitutional power beyond. 19 Johns. 58. 

II. The bond is not void by statute. Vandusen v. Hayward, 17 
Wend. 67; 2 Lord Raym. 1459 ; Mitchell v. Thorp, 5 Wend. 288 ; it 
was not taken colore officitt, Ring v. Gibbs, 29 Wend. 510, but it was 
taken for the benefit of the defendants named in the writ of error as 
security, and to cover their costs of defending the writ. 

A void writ may be quashed, 19 Wend. 623, and of consequence the 
bond given, on issuing a void writ of error, is good because its condi- 
tion is broken when the writ is quashed. 

Having been voluntarily executed, its validity did not depend on 
the lawfulness of the writ of error. Flagg v. Tyler, 3 Mass. 304 ; 
Pevy v. Sleight, 1 Wend. 520; Skellinger v. Yeudes and others, 12 
Wend. 306. It was in the form prescribed by the statute. The writ 
was legally discontinued. Briggs v. Brown, 6 Wend. 535 ; and Syme 
having failed to prosecute it, the condition of the bond was broken. 

If the validity of the bond depend on the lawfulness of the writ, 
an action could not be maintained on a bond where the writ is 
quashed ; and see contra, Gallagher v. Flannelly, 22 Wend.614. The 
breadth of the condition of the bond as required by the statute clearly 
shows that the legislature intended fully to protect the judgment 
creditor against veratious writs of error. 

Ill. The plaintiff issues his writ at his peril, and he cannot ex- 
empt himself from his obligations on the ground that his proceeding 
was void. 3 Mass. 304; 1 Wend. 520; 5 Wend. 98, 287; 
12 Wend. 241; 1 Salk. 172. A party may sue out error and re- 
verse a void judgment. 6 Wend. 465. | 

IV. The bond of the 29th May was not a substitute for the first 
bond. 2 R.S., 2d ed., p. 495, sec. 35. Boyd v. Weeks, 6 Hill, 73. 
It ought to have been dated the same as the first bond, and to have 
been executed by two new sureties to the same obligees named in 
the first bond, or it should have recited the facts. Miller v. Brink- 
erhoff, 4 Denio, 118. 

V. Plaintiff’s exception did not discharge the obligation of the 
sureties or obligors which was absolute and commenced with the 
writ. Their obligation, like the obligation of bail to the sheriff, is 
not discharged by exception. Nothing short of the perfection of 
special bail will discharge sheriff’s bail. The one security continues 
until the other is perfected according to the requirements of the 
statute. 

An exoneratur will be ordered in favor of special bail, if the princi- 
pal become a bankrupt. 21 Wend. 670. Not so, however, in case 
of bail on error. 6 Hill, 630. 

The new bond was not a compliance with the statute. 6 Hill, 
73. The new bond and justification were a nullity. Kelly v. Moody 
and Darby, 7 Hill, 156 ; 4 Denio, 118. 

VOL. .VIII. 13 
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VI. The judge ought not to have admitted the bond of the 29th 
of May, or the affidavit of the justification of the sureties therein in 
evidence under the pleadings. 2 R. &., 2d ed., p. 277, sec. 24; 
7 Wend. 194; 10 Wend. 202; 11 Wend. 624; 12 id., 120; Cowen 
and Hill’s notes, p. 449. 

The statute makes no provision for a notice under non est factum 
in debt. 

The evidence was not relevant or material, being bad for vari- 
ance. 

VII. The order of the 8th of June was improperly admitted in 
evidence. It had no virtue to restore the writ of error. It was made 
without notice to the defendant in the writ, and after this suit was 
commenced, nor was it properly authenticated or proved. It was 
never filed. 

VIII. This Court cannot regard the writ of error as void from the 
beginning, or as having been superseded for any other cause than 
that stated in the order of the Supreme Court of the 7th of June. 

That Court having by its judgment already determined that ques- 
tion, its decision is binding here. 

IX. Defendants were not entitled to a non-suit even had the bond 
been void. Having failed to demur, their only remaining alterna- 
tive was by motion in arrest. 2 Wend. 163. 

The non-suit ought to be set aside, and a new trial granted. 


H. H. Burlock, for defendant, contra. 
1st. The bond and condition is void, the condition being to per- 
form an impossible act, viz., to prosecute a writ of error in a court 
that had no jurisdiction to review on error the judgment referred to 
‘in the recital in the bond. 1 Salk. 172; Com. Digest D, Condition ; 
2 Hurlstone on Bonds, 10, 11; Laws of 1848, chapter 222, p. 334; 
Platt on Covenants, 568, 570; Law Library, Vol. 3; Hearville v. 
Meyers and Goodwyn, 1 Brevard’s South Carolina Reports, 3. 
2d. The plaintiff by excepting to the sufficiency of the sureties in 
the bond in suit, discharged them from all liability. 7 East, 579; 
1 Archbold’s Prac. 244; 4 J. R. 185; 1st Cowen, 54; 2d id., 514; 
5th id., 287; Anderson v. Johnson, N. Y¥. Common Pleas, Feb. 16th, 
1842 ; Drummond and Watson v. Anderson, in Court of Errors, Dec. 
1844. * 
Defendant can have no relief on motion. “22 Wendell, 615, and 
above cases. 
3d. The filing of the new bond with affidavits of justification within 
the time allowed by statute discharged the obligors in the bond sued. 
See Van Duyne, late sheriff, v. Cooper, Hill, 657. 
4th. The sureties in the new bond having justified, and the attorney 
for the plaintiff in the suit intended to be removed by the writ of 
error having had notice of the filing of such new bond and affida- 
vits within the time allowed by statute, Justice Edwards had no 
power to supersede the writ of error. 2 R.S., 2d edition, 496, § 36. 
5th. In legal effect the bond in suit was a bond payable to Ward, 
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as survivor of Ward and Goadby, Goadby being dead at the time of 
the execution of the bond. 

6th. The statute does not require the bond to be approved of by 
any officer. 

7th. The defence relied upon was admissible under tle plea of 
non est factum. Graham’s Practice, 196-7; 1 Burrill’s Practice, 167. 

8th. The plea of non est factum in debt on specialty is to be con- 
sidered the general issue for the purpose of attaching to it a notice. 
Provost v. Calder, 2 Wendell, 521; Demarest v. Willard, 8 Cowan, 
806 ; Graham’s Practice, 196—7; 1 Burrill’s Practice, 167. 

9th. The non-suit should be confirmed with costs. 


Daty, J.—The obligor undertook, if Syme should fail to prose- 
cute the writ, or if it should be quashed or discontinued, or if 
the judgment sought to be reversed should be affirmed in whole or 
in part, to pay the amount of the judgment, together with all costs 
and damages which might be awarded by the court to which the 
writ was returnable. Syme could prosecute no such writ, for a writ 
of error cannot issue from the Supreme Court to review a judgment 
of this court. Laws of 1848, chapter 22. It was an absolute nul- 
lity. No motion to quash it was necessary, nor was it capable of 
being discontinued or superseded. The performance of the bond 
was therefore impossible. It was undertaking to pay the amount of 
the judgment and costs upon Symes’ failure to do what he could not 
do, or upon the quashing or discontinuance of that, which having no 
valid existence as a writ, was incapable of being discontinued or 
quashed. But it is contended that though the performance of the 
condition is impossible, the bond, or the obligatory part of it, is nev- 
ertheless good, and we are referred to Coke Lit. 206 b., where it is 
said, “If a man be bound in an obligation, &c., with condition that 
if the obligors do go from the Church of Westminster to the Church 
of St. Peter’s at Rome in three hours, then the obligation shall be 
void. The condition is impossible and void, and the obligation 
standeth good.” This is put by the commentator by way of illus- 
tration, and he is referring to single bonds with the condition annexed 
for in his time, it was the practice to underwrite the condition or de- 
feasance, or endorse it upon the bond, or write it upon a separate 
piece of paper. Thus he says immediately preceding this passage, 
“If the condition be impossible, the bond is single; and see Shep. 
Touch. 198. But it is well settled that if a condition be incorporated 
with the obligatory part of a bond, and is for the performance of an 
act which is impossible, the whole instrument is void. 1 Salk. 172; 
Com. Digest Condition D.; 2 Hurlstone on Bonds, 11. The gene- 
ral rule respecting covenant is equally applicable to the conditions 
of bonds. Where the performance of the condition is if its nature im- - 
possible, the covenant is void, though if within the: range ‘of possi- 
bility, however absurd or improbable, it is:good. Platt on Cove- 
nants, 569. But this question is settled upon authority. The very 
point wus adjudged in Smith v. Meyer et al. 1 Brevard,2. The 
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bond in that case contained a condition to prosecute an action in a 
court which had no jurisdiction of the action, and it was urged, as 
in the case before us, that though the condition was impossible, the 
bond was good. That the condition was neither malum in se nor 
malum prohibitum ; that it had not become void after its creation ; that 
it was entered into voluntarily—that if the obligor could not per- 
form the condition, it was his own folly to bind himself to do so, and 
that he should not escape the penalty by reason of the impossibility 
of the condition. But the court ruled otherwise, holding that the 
intention of the parties was to be looked to, and that it could not be 
effectuated by such a bond, as the obligor could not prosecute the 
suit in the court in which the condition required that he should, and 
judgment was given for defendants. 

The defendant gave notice of this defence under the general is- 
sue—non est factum—for the purpose of accompanying a notice of 
special matter, is to be deemed the general issue. Graham’s Prac- 
tice, 196. , 

As we are of opinion that the bond is void, it is unnecessary to con- 
sider the other questions raised in support of the nonsuit. 


UtsuoErrer, J.—Upon this re-argument, I have not been satis- 
fied that the supreme court had any jurisdiction as upon a writ 
of error, nor that the bond was valid when the jurisdiction was 
wanting, nor that the defendants are precluded from making these 
defences. 

Where a proceeding is void from the beginning, no steps can be 
founded upon it, or taken afterwards. The plaintiff in error was 
only acting in that assumed character, and was not such plaintiff in 
fact, and could not prosecute this writ, nor do any thing with or 
upon it. The defendant in error was not such defendant in fact, as 
there was no valid process in error. The judge had no authority 
in the premises, because he had no jurisdiction, and the supposed - 
writ of error was a nullity, not voidable, but void. A bond given 
without consideration, upon a mistaken step in a court having no ju- 
risdiction of the subject matter, is void, and cannot be treated as 
valid by either party, and the total want of consideration and juris- 
diction may be shown by the obligors in defence to the action. I 
think that the weight of authority and principle sustains Judge Daly’s 
opinion. 

This view of the case decides the matter sufficiently, but the par- 
ties seem to desire the expression of the court as to some other points. 
My impression is, that the exception of the party to the sufficiency 
of the sureties discharged their liability, and that the second bond 
was a subititvite for the first, and with respect to Justice Edwards’ 
vacation ef*the’order ‘or proceeding, the writ of error, although 
made after this‘suit was commenced, it might be proved in opposi- 
tion to the furtlier prosetution of this action, and we might permit the 
pleadings to be altered so as to allow of such proof. As the case 
stands, I think the defendants were properly allowed to make all the 
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defences under the pleadings, unless the order‘f vacation required 
an amendment so as to have pleaded the vacation against the fur- 
ther prosecution of the suit, but as the plaintiff was nonsuited on the 
ground of the whole proceeding being void from the beginning, it is 
of no moment to consider ihe subsequent steps in the cause, and I 
conclude that the nonsuit was properly granted upon the ground of 
the whole proceeding being void, and upon the ground that the ex- 
ception to the sureties discharged their liability. 


Incrauam, J.—Upon the question as to the plaintiff’s right to re- 
cover on a bond given where the writ of error is brought to the 
wrong court, I am inclined to think that the defendant is estopped 
from making that defence. The same principle upon which Judge 
Bronson decided the case of Brown et al. v. Mellon, 6 Hill, 496, 
would prevent the defendants here from showing that the proceed- 
ings were irregular for the purpose of defeating the action. My 
brethren, however, are of a contrary opinion. 

I concur in the opinion that the exception to the sureties dis- 
charged their liability. 





SELECTIONS FROM RECENT ENGLISH DECISIONS. 
Before the Lord Chancellor. 


Srites v. Guy, 12th November, 1849. 
EXECUTOR’S LIABILITY FOR CO-EXECUTOR’S DEVASTAVIT. 


Held, affirming the decision of the Vice-Chancellor of England, that executors who have 
proved a will are liable for the due execution of the trusts thereof, and will be accountable 
for a devastavit committed by a co-executor, notwithstanding any clause of indemnity 
contained in the will. 


Tue testator, John Tuckey, who died in September, 1823, by his 
will bequeathed his real and personal estate to Anthony Guy, Rich- 
ard Tuckey, and Richard Tuckey, junior, who were also appointed 
executors upon trust, as soon as convenient after his death, to con- 
vert into money and apply to the purposes of the will such part 
thereof as consisted of book debts, or of securities for money not 
approved 2f by them, and a proviso was added that they should be 
accountable for no more than they should each respectively receive, 
and each for his own acts, receipts and wilful default only, and that 
none should be accuuntable for the insufficiency of the securities on 
which the trust-moneys were invested. The will was proved by the 
three executors. At the testator’s death, Mr. Guy, who was a soli- 
citor, had money amounting to £10,000, in his hands, for which the 
testator had bills of hand, and accountable receipts, and the man- 
agement of the estate was left to him. Mrs. Stiles, one of the cestuis 
que trustent, applied in 1829 for her share of the estate, and then 
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filed this bill to admfnister on the equity side of the Court of Exche- 
quer against the executors. The defendants put in their answers, 
setting forth that the cestuis que trustent had acquiesced in the money 
remaining in Mr. Guy’s hands, and a reference to the master was 
made thereon, (4 Y. & C., Eq. Exch. 571,) but by the report in 1847, 
the master found that there was no acquiescence. Guy had ad- 
mitted by his answer a debt of £6,100, and an order was obtained 
for the payment thereof into Court, which was enlarged, and subse- 
quently Guy was declared a bankrupt. Upon exceptions to the re- 
rt, the Vice-Chancellor to whom the case had been transferred in 
une, 1848, disallowed them, and ordered the co-executors to pay 
into court, with interest at 4 per cent. from the testator’s death, the 
sum of £12,900. From this order the defendants now appealed. 


Tue Lorp CHaAnceELtor, after taking time to consider, said the 
executors were bound to use all due diligence in getting in their tes- 
tator’s estate, and the acquiescence of executors in a devastavit com- 
mitted by a co-executor rendered them liable. By proving the will, 
they had become responsible for the management of the estate, not- 
withstanding the clause of indemnity in the will. Chambers v. Min- 
ching, 7 Ves. 198; Brice v. Stokes, 11 Ves. 319 ; Mucklow v. Fuller, 

J acob, 198; Booth v. Booth, 1 Beav. 126; Lincoln v. Wright, 4 
Beav. 427. ‘The decree of the court below would therefore be af- 
firmed with costs. 





Court of Exchequer Ehamber. 
Reaina v. Marsn, 20th November, 1849. 


INDICTMENT.—ATTEMPT TO DEFRAUD.—-MISDEMEANOR. 


Where an indictment did not show a misdemeanor, but merely alleged an attempt to de- 
fraud &c., the conviction thereon was set aside, and judgment arrested. 


TxIs was a motion in arrest of judgment on behalf of the prisoner, 
who was convicted at the last York assizes, on the fifth count of an 
indictment, charging that he did unlawfully attempt, &c., to obtain a 
large sum of money, to wit, £22 10s., with intent to defraud, &c., the 
Agricultural and Cattle Insurance Company, in respect of a horse. 


Bliss, in support of the motion, contended that the indictment only 
alleged an attempt, but did not show any misdemeanor, and that it 
did not allege in whom the property was. 


Tue Court set aside the conviction, and arrested judgment. 
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Nisi Prius. 
Before Baron PARKE. 


Jackson v. CarrineTon, 25th May, 1849. 


DECLARATION.—NOTICE OF DISHONOR.——IRREGULARITY. 
AMENDMENT. 


Where the declaration in an action on a dishonored cheque drawn on a banker’s where the 
defendant had no assets or account, did not aver notice of dishonor, it was allowed to be 
amended on payment of the costs of the amendment, as well as the costs of the day. 


Tue defendant, a horse dealer in London, purchased a horse for 
£70, from one Pell, and paid the amount by a cheque on a banker. 
Pell endorsed and paid the cheque to the plaintiff, who, after pre- 
senting it in due time, and finding that the defendant kept no ac- 
count there, brought this action to recover the amount. The de- 
fendant pleaded inter alia that no notice of the dishonor had been 
given to him. 


Humfrey and Mellor, for the pact. contended that no notice was 
requisite, as by drawing the cheque on a banker’s where he knew 
he had no assets nor account, he had abundant notice that the 
cheque was dishonored, and that it was equivalent to a personal act 
of dishonor—citing Caunt v. Thompson, 7 N. Y. Legal Observer, p. 
291—and that it was therefore a question for the jury, whether the 
defendant had due notice of the dishonor. 


Whitehurst and T. Jones, for the defendant. 


Tue Court held, that the declaration should have alleged the no- 
tice of dishonor ; but the court would allow the record to be amended 
upon the plaintiff paying the costs of the amendment, as well as the 
costs of the day—the case to stand over for that purpose. 





Before THE FOUR JUDGES. 
Cuarp Vv. Fox, 5th November, 1849. 


PROMISSORY NOTE.——PRESENTMENT.—DISHONOR.—NOTICE. 


Semble, that a notice of presentment and dishonor of a bill by the clerk of the plaintiff's at- 
torney to defendaut is sufficient. 

Quere, whether presentment of a bill at the house occupied by the maker, at the time it was 
drawn, but which he had left fifteen months before to a workman on the premises, is suffi- 
cient, the note not being payable at any particular place. 


Tuis was a motion for a rule calling on the plaintiff to show 
cause why the verdict in this action should not be set aside and a 
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new trial had, on the ground of misdirection. The action was brought 
against the defendant, an endorser of a promissory note, of which 
his son was drawer, but which was not made payable at any par- 
ticular place. It appeared that the note had been presented toa 
workman at the house formerly occupied by the defendant, but 
which he had left for fifteen months, and that a verbal notice only 
had been given to the defendant of the presentment and dishonor of 
the note by the clerk of the plaintiff’s attorney, who called on him 
to inquire the address of the son. 


Gurney, Q. C., in support of the motion, contended that a notice 
of dishonor given by a party to a bill other than the holder, should 
show that the party to whom it was addressed is looked to for pay- 
ment. East v. Smith, 4D. & L., 744. 


Tue Court granted a rule on the first point, but refused on the 
second. The notice of dishonor was sufficient, according to the de- 
cision in Solarte v. Palmer, 7 Bing., 583; 1 C. and J., 417; 5 M. 
and P., 475; 1 Bing., N. C., 194; 1 Scott, 1; 8 Bing., N. S., 874. 
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Reports or Cases 1n Law anv Equity in the Supreme Court of the State of New-York, 
by Oxiver L. Barsour, Counsellor atlaw. Vol. 4. Albany: Gould, Banks & Gould. 
New-York: Banks, Gould & Co. 


Tue present volume is in many respects an improvement upon the pre- 
ceding ones of the series. Great care appears to have been taken, and 
much good judgment exercised by the reporter in the selection of the cases 
reported from the great mass of those decided by the eight branches of 
our Supreme Court. The volume contains few cases which will ‘not be 
found both interesting and useful, while many are important as involving 
new points and questions.’ Our limits will not allow us to particularize 
cases, but we would call the attention of the professional reader particularly 
to the decisions under the heads of “ Corporations,” “ Criminal Law,” 
‘‘Debtor and Creditor,” ‘“ Executory Devise,” ‘“‘Husband and Wife,” 
“ Dower,” “ Limitations,” “ Usury,” &c. 





